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THE CONSTITUTIONAL COURT DECLARES THE ACTIONS OF 
ADMINISTRATIONS THAT FAIL TO ADOPT THE NECESSARY 

MEASURES TO AVOID DISCRIMINATION ON THE GROUNDS OF 
DISABILITY TO BE IN VIOLATION OF THE RIGHT TO EQUALITY  

 

 

           
          The Second Chamber of the Constitutional Court has upheld the appeal for 

constitutional protection lodged by a citizen who, despite having an officially acknowledged mental 
disability of 65% and a grade 1 level of dependency, was denied the possibility of admittance to 
a specialised centre for the disabled on the basis of his age by the Autonomous Region of Madrid.  
As he is over 60 years of age, he was afforded a place in a home for the elderly, without the 
possibility of receiving specific treatment for his disability. The judgment, wherein Magistrate 
Judge Ricardo Enríquez acted as rapporteur, deems that there was an infringement of the 
appellant's right to be free of discrimination grounded on age or disability (article 14 of the Spanish 
Constitution). It holds that, to avoid discrimination, the administration should have provided him 
with the appropriate care, given his circumstances, in a specialised centre. 
 

          The judgment adheres to the constitutional doctrine affirming that having a disability 
constitutes a personal circumstance that article 14 of the Constitution protects in the face of any 
form of discrimination. Moreover, it should be borne in mind that article 49 of the Spanish 
Constitution orders public authorities to implement policies to integrate the disabled and that 
Spain is under an obligation as a result of the international treaties it has signed.  

 
          Amongst such treaties, the judgment highlights the UN Convention on the Rights of 

Persons with Disabilities (to which Spain became a party in 2007), which, amongst the various 
forms of prohibited discrimination, includes the “denial of reasonable accommodation”. The 
Convention obliges undersigning States to “take all appropriate steps to ensure that reasonable 
accommodation is provided”, that is, the “necessary and appropriate modification and 
adjustments not imposing a disproportionate or undue burden, where needed in a particular case, 
to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of 
all human rights and fundamental freedoms”. 
 

          The content of the UN Convention has been incorporated into Spanish legislation 
via the General Law on the Rights of Persons with Disabilities and their Social Inclusion, which 
places a duty on administrations to provide “specific care to meet the needs of persons with 
disabilities (…)”. 
 

          The challenged decision was adopted as a result of the strict application of an order 
issued by the Regional Ministry for Health and Social Affairs, which establishes an age limit of 60 
for the provision of places in public centres providing care for persons with disability. However, 
other applicable regulations, such as the Autonomous Region of Madrid's Law on Social Services 
or the order issued for the enactment of the Law on Dependency, do not contain criteria for 



exclusion on the basis of age.  
          The Chamber concludes that as a “result” of the application of the first of the 

aforementioned regional regulations the appellant was faced with “the loss of the right to receive 
the medical care he requires in light of his mental disability”. In this case, “twofold discrimination” 
has taken place, on the basis of age and disability, insofar as “he will not receive the care he 
requires, both in terms of his health and social integration, compared to those in the same situation 
of disability who are afforded care solely because they are not 60 years of age”.  
 

          In this case, the requirement of “reasonable accommodation” involved “ensuring the 
provision of the care service adapted to suit his disability requirements”, particularly given that the 
Autonomous Region of Madrid has acknowledged that it possesses centres for this purpose. The 
judicial bodies have also confirmed that administrative decisions could have avoided detriment to 
the appellant.  
 

          As a result, the Court affirms that the appellant's constitutional right to equality has 
been violated and declares all administrative and judicial resolutions that were issued void. 
Furthermore, it orders the proceedings to be retroactively returned to the point prior to the 
competent General Directorate's decision to refuse the special care service for persons with 
disability. 
 

          The judgment points out that in this case, the possible unconstitutionality of the 
regional order was not considered, but rather “the failure of the resolutions herein challenged to 
avoid application of the regulation for exclusion, despite possessing sufficient legal instruments” 
to do so. These resolutions enabled the situation of discrimination to arise and violated the right 
to equality, protected under article 14 of the Spanish Constitution. 
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